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\? OFFICE OF THE ATTORNEY GENERAL OF TEXAS
Q AUSTIN
GROVER SELLERS
ATromNEY Genewnil
Fa
I
Hotorable George W. Cox g/’

State Health Officer
Texass State Board of Health
austin 2, Tezan

Dear Sir: Opinion ‘;:gﬁif

Department o
fcle 4542, R

You have request on,Af this department
upon the above stated Bud We'quole fron your request
as follows:

aathoprity of
st forth in
ing !'Infant

A suthoprity of the
pfined in Reviseé Civil
¥ Article 44828 now

”

the respoasibility cf the State
ith for the licensing of places
or sheltering of infant children?

2. What is the legal definition snd age
classification of infants?

"3, What types of homes, institutions, firms,
associations, cooperations or individuals fall
vithin this group? article hhiz, Haternity Home,
3ection 1.

P“ cc."U"ICA'HON IS TC BE CONBTRUED AS & DEPARTMENTAL OPLNION UNLESS APPROVED RY THE ATTORNEY GENERAL OR FIRST ASOIETART
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“A. Is ths Child Velfare Division license
for nurseries and child caring institutions as
provided in article 44423, subject to a prior 1li-
censing for the care of ianfant children as pro-
vided in Article 4342 Maternity Home, the latter
being the respoasibility of the State Department
of Health?

"she Division of Child Welfare has request-
ed the State Health Officer to set up health and
sanitery rules snd regulations for all types of
gl;nd care for wvhich that division nov fssues a

oense.

"¢, What rules and regulations does the State
Departient of Health have the authority to set ugd
which can be enforced in this case? Article 431
and the bill for reorganiszation of State Department
of Health Section 8 ~ authority unov vested in
State Eealth O0fficer for setting up rules and
regulations. A copy of the proposed rules and
regulaticns is enclosed.”

Article A342, Vernon's Civil 3tatutes of Texas,
reads in part:

*Every individual, firm, association, or gor-
poration, owning, kesping, conducting or manAging
sn institution or home for the boarding or shel-
tcunq of infant children, or so-called 'Baby
Farm,' or any lying-in hospitel, hospital ward,
maternity home or other place for the recebtion,.
care and trestment of pregnant women, and charg-
ing & fee or receiving or expecting compensation
in the vay or room rent or board, shall obtain
an annual license which shall be issusd by the
State Board of Heslth without fee, shall not be
transferadle to other persons or other premises,
and shall expire on the thirty-first day of De-
cember naxt following the issuvance. . « "

Article 8A42a, Vernon's Civil 3tatutes of Texas,
reads in part:
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“EZvery person, association or corporstion,
shether operating for charity or revenue, wvho shall
own, conduct or menage & day nursery, children's
boarding home, or child placing agency, or other
place for the care or custody of children under
fifteen yoars of age, or vho shall smolicit funds
in this State for any such place or institution,
shall obtain an annual license froa ths 3State
Board of Health, which 1license shall be fssued
vithout fee, and under such reasooable and uni-
form rules and regulations as said Board shall
w.lcribﬂo ¢ o -”

Section 8 of Article 695a, Vernon's Civil Statutes,
of Texas, provides:

“The licensing, visiting and inspection of
8ll agencies required under Chapter 203, LY
of the General and Specisl laws of the Re o
Session of the 4lst Legislature 1529, now requir-
ed by the State Board of Health, shall be and is
hereby transferred to and made a part of the duties
of the Division of Child Velfare of the State
" Board of Control."

The chapter referred to in the adbove section is codt
fied as Article A342a of the Civil 3tatutes and Article TOls
of the Penal Code.

From a reading of the adove quoted articlss it does

a r that the State Board of Health and ths Division of Child
Welfare of the State Board of Control do have concurrent Jjuris-
diction in licensing institutions for the 3&.1&1'1:5 and boardé-

of infant children. Hovever, Section 8 of Chapter 204, p.
434 of the Acts of 1929, Regular Session, codified as Article
§482a, but which section is not set out 1ia full in the codifica-
tion, reads:

"All lavs and parts of laws in coaflict here-
with are herebdy czgrouly r-ofuled, except the pro-
visions of Senate Bill No, 215, Chapter T6, Oenersl
laws of the Regular Session of the 3Tth Legislature,
approved March 24, 1621, insofar as the same apply
or relate to lying-in hoaﬁtah, hoapital wards, ma-~
ternity homes, or other place for the reception,
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care and treatment of pregnant vomen which are not
affected by the provisions of this Act.”

The chapter referred to in this section is Artiocle ¥z,

Thus, all of article 4442 has bLeen repealed excert
that portion which applies or relates tc lying-in hospitals,
hospital wvards, maternity homes, or other places for the re-
geption, care and treatment of pregnant vomen. 3ince section
8 of Article 6958 has transferred the licensing, visiting and
inspection of all agencies required under Art:lcie S442a to
the Division of Child Welfare, it iz the opinion of this de-
pertment that the State Board of Health has no responsibility
under article 4342 concerning the boarding or sheltaring of
infant children. This responsibility lies in the Division of
Child Velfare.

: - The foregoing conslusion, insofar as this opinion
15 concerned, makes it unnecessary for us to ansver qQuestions
two and four as they are moot.

From what has heretofore been stated, it followvs
that the types of homes, institutions, firms, associations,
corporations or individuals vithin Artiecle 8442 are those re-
lating to lying-in hospitals, hospital wards, maternity homes,
or other places far the reception, care and trsatment of preg-
nant wvomen.

Artiole 43184, Vernou's Civil Statutes of Texas,
resds in part:

*The 3State Health Officer . . . shall have
the power, vith the approval of the State Board of
Health, to prescride and promulgate such sdminis-
trative rules and regulations, not inconsistent with
any lav of the State, s may be deemed nace ‘
.} L4t -ar1 PR A S35 4 SIS "IN L AN 4 badty CAUAW L LML T U

138 M- Y. QEDOr JaV
_Heplth and its severel
» .'_AJ' L kd ¢ + 5 3 k- :

3ince the above article gives the 3tate Health Of-
ficer only the pover, with the approval of the Board, to pre-
scribe rules and regulations necessary for the effective per-
formance of his duties imposed upon him by lav, ve are of the
cpinion the State Department of Heelth has no authority to

1Y
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prescribe rules and regulations for types of child care wvhich
the Division of Child Welfare issues & license. This conclu-
sion 18 based on our opinion that no duty $s imposed upon the
State Board of Health t0 license, visit or inspect these in-
stitutions providing board and shelter of infant children.

We trust the foregoing fully ansvers your inquiries.
Yours very truly
arroam GENERAL OF rms

ARV UENMAR 1, 1944

/,//—Z&/ ,/ 4’*~\/__

Robert 0. Xoch A
Assistant
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